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Carrying a concezled dangercus instru-
-er: is 2 class & misdemeancr.”

m
-t
m
J
'_l

C., %z222{4) defines a dangerous instrument s

felleows:

"4 ‘Dangerous ins<rument' means any
:ms-pument, article, cr substance which, under
-he circumstances in which it is used, attempted
-0 be used, or threatened to be used, is readily
czpable of czusing death or sericus po hysiceal
injury.t"es

Tlever Del.C., §222{35) defines a dezdly weapen as follows:

n/8)  VDezdly wezporn' includes any wWeapon
Tweas wchigh g2 snot may Se discharged, 2 knife
:f zny sort (cther than &n crdizary pockel-
tm:fz carpied in = closed pesiticni, switch-
=izZs knife, billy, blzckjiacx, tlucgeon, metal
ivucyles, slingshot, razcr, ticvcle chain or
ize zick. Tor the purpess ¢l this definiticn,
zv criinzry pocketknife shzll be 2 folding
yrmife raving e blade not more thazn 3 inches 1n
= ——pm M

v orzsr %o fird z cefendant guilly cf Carrying a conceazled

el
-

igs

(8N

¢, must be saiis

tn

=zcn of =re “cllewing elements hzve been proven beyond z reason-

z2Te Z2U3T

2tne Commertzry to §1443 states, in part, that:
Womis se-ticn enacts class [ misdersaror] penzlties for carrying 2
cenceslesd dengerous instrument. . . Perzlties for this activity
wiere net avsilzble under the former lah but were thought desiratle
in wiew of -he potential harm. The section provides a cefense for
& perscn Cerrying a concezled darzerous instrument for a lawiul
curcose znd without intention of ceusing or threatening physiczl
injury.” ' ‘

3Serlous dhysiczl injury is defined 2z 11 Del.C., §222(20}).




1. Trhe instrument, article or substance was a dangerous
2z, When the instirument 1s 2 dezdly wezporn &s defineg
crfzr 771 2el.C., §222(5), there is no need for the State 10 prove
szt Tns irsirument was used, aitempted to be used or was threatensd
Tr s sl znd when so used, attempted to be used cor threztened to
tz-.zel wzs czpatle of cgusing death or serious physiczl injury.
Thiz Is sco beczuse z cdeadly weapon is a dangercus instiruzent per se.
t. ren the insirument is not a‘deadly wezpon &s derimed
~tzr "% Tel,C.,, §222!5}), the Sizte must prcve that the Instrument
;22 _-=z2l, zTlempied to be used cor wés threatened to be used and when
3z z=2Z, ziterzcted to be used or threstened 1o be used was cepable
:7 tzosing Zezth or sericus physical irnjury. Only then mzy such
. inztruneEnT oe corsidered.a dangerous instrument under 17 Del.C.,
. Tks dazngerous instirument was concezled;
z. ke cdezfendant kzd knowledge of its cresence 2nd contirol
tves o lt, Eni;
L. Trs Zazrgergus insirument was immediztely zvsllztie and
zzzzz3zizle o ‘:.i:.‘..L
If sc sz+isfied, the defendant should be found gullzy of
Czrrvirg 2 ctencezled dangerous instrument. If not sc sztisfied, or
“Szz, Zuybin v, State, Del.Supr., 397 A.2d 132 {1979); Ross v. State,
Tel.8upr., 222 E.2d 97 (19€7). Both cases are discussed irnfrea.



if a reasonable doubt exists as to any cof the elements set forth
abcve, the defendant should be found not guilty.

¥ ¥ Kk ¥ ¥

Delaware case law is helpful in answering the following

constitutes concealment?
is a2 dangerous instrument?
constitutes 2 valid defense under §1443(b); and

is a dangercus instrument upon or about the perscn

2.z2nd 3 became the principal issues in the case of

Del.Suzer., Cr.fct. No. 80-06-0433 (letter opiricn

. 1981}, President Judge Albert Stiftel's

carslul cooinien in the Ciprick case warrants extensive guotation.

. -n Ciorick, the delendant had been convicted of Carrying a concezled ]

darzercus instrument in the Court of Common Pleas. He appezled to

~he Supericr Court, contencding, first, thzat the lower Court errecd

1

ng thzt the Knife which he was carrying at the time of

O

I

nis E2rrest was & "Gzngercus instirument™, and, secornd, that th

ot
[t

Zcurt celow errec in Tincding that the defendant had fziled to
estzblish the defense as provided in 11 Del.C., §1443(b). Judge
3tiftel refected beth of the defendént‘s contentions as follows:
I\I_ -
" kppellznt Ciprick was arrested on April 30, 1980 and initizlly

chzrged with disturbing the peace. Pursuant to a lawful search, the
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enzctment ¢f the 1973 Criminal Code, there was

orchibiting the carrying of a concealed danger- '

~ign 463 of Title 11 of the 1952 Delewzre Cof

M

(=3
=

z ccncezled deadly weapon. 'Deadly wezpen' weas

TE V.

nl

zs = wezpoen lirxsly to produce dezth. St

Cyer'and Terminer, 84 A. 225 (1912). ‘This
rzzors, chair legs, or any other objecs,

rse. See S:iete v. Iaznnuci, Del.Ct. of Cen.

1¢02;; Wisniswski v. Stzte, Del.Supr., 127 k.Z2C

Sszctier %€3, a2 person cenvicted of carrying & con-

‘ect to 2 fine up to £2,000, ernd izpris-

- -

Szciicns 1442, 1443, and 22214) znd {S8;. Sectior
Cow ena . N ]
ryirng a concezled dezdly wespen. Secticn 1545
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tngszlel < zzen is 2 felony; carrying a concezled cangercus
e+ Tal,I., 1342z oreovides:

i-TTZ. Cerryirnz g ccncezled dezdly wezplny class E felerny.

TerICn LE gui_-y Co Carryinz & concealec Cezcly wespon whern he
srrizg cemtszled z cezdly wespon upon his person without a license
o Zc sc as gprovides bty §1&46171 of this title.

srrving 2 cenceszled cdeacdly weapen is 2 class E feloeny.
o Zel L. rovides, in relevant part:

TesZ z concezled darngerous instirument; class A

ing a concezled dangerous instrur
rous instrument upocn or zbout h

e3 cdzngerous irnstrument is a class A misdemeancr

[ 2



:ps-rument is 2z misdemezvor. The difference between a deadly wespon
zrZ z dazngerous instrumert is speliled out in 17 Del.C., $222(4) and
= ., Zzction 222:5)'s definition of 'deadly wezpon' lists various

criects, including guns, knives (other than an ordinary pocket
~:fz . zrnd blzckizcks., In coenirast te the specific definiticn i
'izpilv wespen', Sscticn 222(4) cefines ‘dangerous instrument' as
svothing which cculd czuse ceath or serious physical injury, under
vz -ivcumsinzces In which it is used, attempted TC be used, or
skrzzTznsel TC 28 LEsl,
iccoriing te tne [Cfermentzrr) e §22Z, Lelauwere Criminzl Ccisz,
. z-, 1873 Zd., it was thné 1lntention of the drazfters to breax &oun
-va crize ¢f carrying & Seaily wezpin intce iwo degrees:
1"re definiticn ¢f ‘dezdly wezton' is mire

nzrrcw than that ziven in present Selaware law.

Tr2 presert felewsre nezning of that tern: is

~cre 1ike the mesning given 1o 'dargercus

iretru~ent', The rzzson for this charnze is ¢

trzvide the mearns of Creaking dcwn severel cf

“re crimes which previcusly had only cne degres.

Tessessicn of 2 truly deadly wespon may be

trazreld ir such a2 screme &s & TCre serious

cfferse tran ocsssssion of a dangerous insiru-

ment.’

i=pellzsnt arzues that the languzgs of 1% [el.C.. 1ZZ2 R

rggsiveg the State TC shod thazt he used, atIiemgiel 0 use, Or
-+rzz-2ned Lo use his knife, befcre appellant mzy be convicted c¢f
cerring a concegaled cangercus instrument. Bouever, such & result

me cconirary to the intent of the Legislature as illustratec

-
I

§61442 and 1443 2= cutlined above.

=
m
3
W
(@]
i
+
.l
v
4
O
O
&}
1
o
o
<
N
&)
[
i
—
e
43
O
o3
0
™
O
1]
3
1]
o]
ct
3
1¢i]




cbjects listed as deadly weapons in Section 222(5) as objects which

n2l no purpose aside Trom the infliction of dezth or serious physiczal

iniury and as such, are dangerous instruments per se. The generzl

celinition of Section 222(4), on the other hand, is designed to

ccver these ordinary, everyday objects which may cause death or
'gicezl injury when used improperly. The requirement that the Court

the circumstances in which the object is used, attempted to

or threatened to be used, serves as a guideline by which

cdeternine whether 2 deferdant intended toc use zan

F

criinzry otject to ceuse injury. If the appellant was charged with
concezled dangerous instirument for carrying a penrncil in
it would be necessary for the State to prove that ihe

intended to use the pencil to czuse the victim harn teicre

ke Ccurt could convict the appelliant. However, to reguire the S:z:te
. ¢ mzve such 2 showing where the appellant was carrying a knife,
cinser Than an crdirary pocketknife, a 'deadly weapon', presumabdbly

lzngercus ger se, where the State decicdes tc charge zppellant with

Tns _gszsger crime under 17 Del.C., §7443, is ludicrous. Such &
.irement weuld undercut the obvicus legisiztive purpese behing
T2l CL, §09542 and 7443 to aveid desdly attacks egeinst others

v surprise. Dubin v. State, Del.Supr., 3¢7 A.2¢ 132 (1979).

L statute should be construed to render a practical meaning,

T &n absurd or unreasonable result. Asplundh Tree Expert Co. v.

Clzrk, Del.Super., 36% A.2d 1084 (1975}, aff'd Del.Supr., 372 4.2d

37 (1277); Opinion of the Justices, Del.Supr., 295 £.24 718 (17572).




The Court below having determined the knife in question was not an

crdinzry pocketknife, and was indeed z 'deadly weapen', I find the
S=zte was not reguired to demonstrate the azppellant used, attempted

tc use, or threztened to use the knife in order to cenvict appellant

zrryinz z concezled dangercus instrurment In viclaticn of
11 281.C., §1443,

II.

Zrpellant also argues that the Court below erred in finding
~vz- <we zoroelleznt failed to establish z defenmse pursuant tc
Tt Zel L., §3442{b).

11 Del.C., §14L43(b) provides:

t(b) It shzll be a2 cefense That the
fefendant wWas carrying the ccnceszlied danger-
cus instrument for 2 specific lauwliul purpese
2né thet the defendant had nc intentien of
ceausing any physical irjury ¢r threztening
“he szme.'

-

.nssc-icon of the statute prevides the defendant with 2 delenss

v
-
'¥H
tn
in
i

e czn show he carried the instrument in question for & sgeclfic

1272 gurpese and that he did nct 1intend 10 lfzuse ¢r threaten
s=ysiczl injury. [Commentary] o §7443, Jelevere Criminzl Code, p.
b~ PR e \

“C 2 l-!S ZCais

Lptellant argues his uncontested testimeny he used the kKnils
for work and fishing established that appellant was carrying the
krife “or a lawful purpose. The absence of irtent or threat 10 harm
the victir is supposedly shown by the decisicn of‘the Court belsow o

e

acauit appellant of the charges of offensive touching, terrcristic

ct
n 3
b
@
ny
ot
[
3
N

ning and aggravated harassment,.



Looking to the record below, I note that although asppellant

testifiec he usec the knife zt work and while fishing, I find no
testimcny or evidence indiczting appellant needed his knife at the
seminar that oorning, or at the bar that evening. Without such

oA
SV _1iZ

)]

-
P~

, the trizl Judge wes within his discretion in determining

gppellant failed to esteblish & lawful purpeose for carrying the
knife. II there is sufficient evidence to support the findings of
the trizl Judge, the Superior Court, sitting in its appellate
-cagpecizy, must affirm unles; the findings are clearly wrong.

Stegte v, Cezie, Tel.Supr., 232 A.2d 140 (1G74).

Since zprellant did rnot establish he was carrying the knife
fer a specific lzwiul purpose, it is unnecessery for me to consider

zrreilzrt has shewn he ¢id not intend or threazten to harnm

'The cecnviction below of appellant Ciprick for carrying =

]
Q
23
O
]
f
1
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[}
[o¥
m
M)

ey

ercus instrurment is affirmed.

te, Judge Stiftel concluded that when a perscn is

3
O
3
[¢1]
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¢t
1]
'3
n
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crzrzsi with Carrying & concezled dangerous instrument and when the
irstruZent is a2 dsecly wezpcn &s listed under 11 Del.C,, §222i%5),

“here Is no reguirement that the State preve use, attempied uss or
threztened use zs 2n element of the offense. However, when the
instruzen: is not a2 deadly weapon as listed under 17 Del.C., §222(%),
the St:zie must prove as an element of the offense the use, attemp

use or- threztensd use of the instrument.



A year prior to the Ciprick case, our Supreme Court decided

the czse of Upshur v. State, Del.Supr., 420 A.2d 165 (1980;. There,

the csfendant was arrested in a2 convenience store after z siore
erployee observed him attempting to shoplift merchandise and called
tslice. Upcn 2 pat-down sezrcsh, the arresiing officer discovered

+hat -he defendant was carrying & butcher knife with a2 6 3/4 inch

IIJ

biace ccncezlied in the waistband ¢f his pantis, covered by his shirt.

He was charged with and convictec on Carrying 2 concezled deadly

weapen in the Supericr Court. Ee acpezlecd ccntiending, inter zlisz,
trz= =ws Twizl Court errec¢ irn refusing to instruct the jury as to

cerrving & ccncesled dangerous insirutient as 2 lesser included

offerse of carrying a concealed Jezlly weapon. The Supreme Ccourt

n_ . . [Dlefandznt argues that the Trieal
Judge erred in nct giving the recguestec
instructior t¢ the iury that carrying & con-
cea1ec dezdly instrumernt (§1443) is a lesser
cffense included in carrying & ccncealed
ceccly wezpon (§i442:. & reading of the
supstantive statutes and the underlying
dzfiniticons reveesls zThat §1443 is not 2
lzcser inciuded cffsrse cf §14&42, Zectien
1442 requires the pcssessior cf 2 concealec
dszdly weapcern without regard 10 an unlawriul
curpcse or intention or threzt to czuse harrm.,
Section 1443, by incorzorating the ¢efiniticon
of dangerous instrument from §222{4), is
inexiricebly tied tc the use of the weapon

)

anc requ1res 2 showing that the instrument
was 'used, attemptec¢ tc be used, or threat-
ened to be used' to cause physzcal injury.
Thus the latter wezgons charge {§1443) is not
testablished by oro*’ cof the szme or less
than all the facts reguired to establish the




cormission of the offense charged' and is
nct, Therefore, 2 lesser included ?ffense

of §%44z2. 11 Del.C., §206(b) (1}. The
facts acducec at trizl did not prove or

g¢ icward proof of any use, attempted use

or threatened use of the weapon. Therefore,
it wzs preper for the Judge to refuse to
instruct the jury on the elements of §1443."

odds, the Ciprick case and the Upshur case
. Remember, in Ciprick, the defendant
ring 2 concezled dangerous instrument. In
crargecd with carrying a concezled deadly

& concealed dangerous instrument is not

rying 2 concealed dezdly wezpon, it

virtue of the reduced penalties. The State

cre with carrying 2 concealed dangerous instru-

Ternt even tihcuzh the Insirunent is 2 deadly weapon as listed under

cz2z(%.. ESircz & cezily wezpor is‘a dangercous instrumernt per se,
is no neecd In such & case to prove its use, attempted use or
hrsatsned use zt the tire ¢f the incident. However, if a person
nZ & ccncseled deadly wezpon, ke may not,

T t¢c lgskur, ssek t0 reduce, by the lesser inclucded offense

, *he charge ic ctarrying & concealed dangerous instrument.

-1

"11 Deil.C., §20& rzrovides in part:
"§206. Method o rrcsecution when-conduct constitutes more than one
ffens

HO

-'i

b £ defendant may be convicted of an offense included in an
fiense charged in thke indictment or information. An offense is so
included when:

177 It 1s estzblished ty the proof of the same or less than z1l1 the
acts required to esiablish the commission of the offense charged.

1"

- . -

b O —

-12-
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nas besn 2 ccmmen practice for the State to allow a defen-

nzs bteern charged with carrying & concealed dezdly weapon ic
y under a plea bargzin to the lesser offense of carrying
2 canzerous instrumert. Should such a plez bargain be

refore you, as the presiding judge, you should ensure that

1

[ =]
[}
m
|
m
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(5]

ied To reflect 2 carrving & concezled dangercus

¢rzrge since, undsr Zpshur, carrying a concealed dangercus
ig nmct oz lesser Ingloded c¢ffense cf carrying 2 cenceales

B O® ¥ X ¥
issue of ccncezliment was discussed in the case of Siate

- -

(o8
\V}
2}
O

¢, —zil.Super., INEC-10-02283, (264, 0Q2€Z, 0266, 02£E,

1-C3ES letter opinicm by J. Christie dated June 24, 1981).
ne Marzznaro case Jeeslt with a loaded gun, 2 deadl& veagcen,
a2 Zarrving ccncezlsl & Zeadly weapon'{CC Wj charge, the
zuel =zorilicabilizy wizh regerd to a Carrying ccncealed 2
irnezrument {(CCZI; zharze. 1n Manggnaro, a .iew Castle

zctive szzoroached =z vshicle sicpped on the roziwesy orn

scuth o St. Georgs's Eridge. The vehicle's ergine ves

wnesl, The detective opened the driver's side coor anc



observed what he believed tc be a pistel grip sticking out of the

“- waistbzrnd of zhe defendant's pants. '

ng Detective seized the object which turned out to be a

n

.357 Dan vesscn revelver., Upon a quick inspection of the immediate

zrsz Witnin trnz vehicle, the Detective found a blackjack urnder the

Trhe Zzf=zrndzsnt was arrestied on an outstanding traffic warran:
and sutsecusently wzs alsc charged with two counts of CCDW, (the gun
grZ thsz oTlzzvizck.. Pricr tc trizl, he moved to dismiss the CCDW

- ?
chzrgs rslzzing T the .Z57 revolver, contencing that said weapon
rei not tesr "concesled", Judge Endrew Christie denied the motion
= ?
gtzTing 23 Tcllous:

R

momm3 iy

es the pesition that, as
cts of this case do not

ng on or zbout his person

son. In order for the ]

meke out prime facie case of carrying

d cdezcly wezpon, it must be shown that:
por wes concealed, 2) the wezpon was

the celendznt nad knowledge of its

‘cerircl cver it, and 4) the gun

1 c=ssible to hirm. See, Dubin

A.26 1;: (1979); Koss
£.23 67 (19€7). 1In the

three elements are

gt lezst, can preperly

freo: idence presented at the

ery hearing. Evidence as to the conceal-
uhe veapon wes found to exist both by the
»y and the Judgze presiding over the

nary rearing. Decisions of the Grand

d fincings znncunced at preliminary

s are normzlly challenged by way of trial
by the pursuit of pretrizl motions such
instant rotion to dismiss. There is no

1ing 2s 2 metion feor sumnmary Jjudgment in

nal cese.
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Blthough I need not finzlly resolve the
-at-er at this stzge cof the proceeding, I find
2= the State has presented sufficient evidence
cus-zin a finding that the gun was ‘concealed’'.
<he gun was partizlly tucked in the defen-

o ot 2]
t

momino:_r
1

cani's alsubanc and cbscurred from view due
+o zhe closed doer of the automobile, evidence
rzs been presented on which &z jury could find
<he gun to have been concsaled. the test of
whezher 2 gun® is concealed is: Wss the place-
—ent of the wegpon such Tthal One who czme near
ENOLE" <O the acCusei 10 see 1t could see it
ny 'croipery observeation' uncer existing con-
fitions.> See, Szith v. =ta:e, HG.CLLAPP.,
To8E L.2o k42, 4s% (1573). There is little
legical distinciion DeTwesn farrying @ Wearon
in vour belt beneztih &z ceat and carrying it in
vour belt while siiting in & car, vhere the
czr, rzthner than the coatl, mzy coriribute to
ite concezimen=. In each instanc2, the place-
~en: of the gun could conceai it sc that an
scpreozching perscn would be expesed te the
-ossible danger of & surprise z-tack with 2
cezcly wearon. Sse, Tubin v. State, Del.Supr.,
337 1,22 132, 3% {1:%s). Irn ihe instant case,
“he-trier ¢f fact rust deterzine the concezl-
ment issue.
_aa.*x

. . . [Tlne deferdent's motion to dismiss
-he charge of carryirg 2 ccncezled deadly
wezzon (the gun) is denied. I7T IS SO ORDERED."
Tornesis ziced.
~zsz ¢oF livelw v. Stz-e, Tel.Supr., L27 A.2d BEZ2 (1%&1),

Ccurt reccgrnized that z Gzadly wearon 4ic not have 1o

znother

concezled.

®or any other deadly weapon or danzercus insirument.

by crdinary observation under ex:i isting conditions, then the weapcn
would be cornsicered zs not being concealed. If.znother person,

upon approaching the accused could not see the wezpon or enough of
it to recognize it &s @ wespcn, bty cordirary okservaticn under exist-
ing conditicns, then the Wezoon would be considered as being

sersen, ugon a“trcaCJ--g +he accused, coculd see the wezpon

Y=




be totally concealed s0 as to meet the concealment element. By
implication, the same would apply with regard to a dangerous instru-
ment, The facts of the Lively case are zs stated in said opinion:

"The defendant Lorenzo Lively was arrested,
glong with a companion, at a department store on
charges relazting to the f{raudulent use of 2
stolen credit card. During a custodial search
of the defendant's person by the police, keys
to 2 Czdillac automobile were discovered. When
questioned about the keys, the defendant admitted
t0 having driven a Cadillac automobile to the
store's parking lot that day.

Shertly therezfter, the zarresting police
of ficer returned tc the store's parking lot in
the company of the defendant's wife so that she
ccuid iderntify the autcemobile and drive it hcme.
She wzs unable te offer proof cof ownership of the
¢ar, hewever, and upon a police computer check,
it was lezrned that the automobile was registered
in the nzre of &n unidentified third party.
Suspecting that.the zutcmobile had been stolen,
the officer decided to impound the automobile
ané proceeded 1o make & routine inventory search
thereof zt the parking lot. In so doing, he saw ]
'something exposeld -- partizlly exposed -- under-
neath the [driver's] floor mat, and when I lifted
it up, there was the gun.' The gun was seized
and, thereupon, the defendant was charged under
§1442, The defendant appezls his conviction on
that charge."”

fi%er his ceanviction of CCDW in the Superior Court, Lively

gzl2ef ¢ the Delaware Supreme Courti, contending that there was

I
1
")

nsufficient evidence to support the conviction. Chief Justice

Daniel L. Eerrmann, writing for the.Court, found the contention tc

[

be without merit:

"The defendant contends that there was
. insufficient evidence to support the con-
viction. This contention is . . . without
merit,

-16-




The elements of the offense mey be
proved by circumstantizl evidence. Hoss v.
State, Del.Supr., 232 A.2d 97 (1967).

lozded handgun was found under the floorua
on the driver's side of the car which the
defendant admitted that he had driven to

the parking lot shortly before. The seerch-
ing officer testified that the gun was
2lmost totzlly concezled. Another officer
testifiec¢ thzt the gun was loacded end in
werking cc nditicn. The jury was werranied
in conciudlne from the evidence that the
hendgun founé was both concealed znd deecly;
that the defencdant had Xnowledge ol its
sresence zndé control over it, ccmpzare Ress
v. Stzte, supra; end that the gun was
su;1;c ertly aveilable anc¢ accessible to the
wrnen he érove the caér, 10 nave

nis perscn' for purposes of

§1442, Dubin v. Staie, Del.Supr., 3%
£.26 132, 13&-35 (1¢7¢); compare Mcdesto v,
Stzte, Del.Super., 238 hk.2¢ 287 (1S€&]).

we ccnciude that the evidence, viewed
its entirety &nd including 21l rezsonsble
irferences, was anmply sufficient to warrent
finding by the jury that the charge vas
estaplished beyond z ressoneble doubt. See
Yciden v. State, Del.Supr., 305 A.2d 220 {1

+ne cazse of Dubin v. Stzte, Del.Supr., 3267 £.2d

mzrn, writing for the Ccurt,

w1 zppezled¢ his CCDW conviction to the Delezwar

swtenging that the pistol in guesticn which hzd Deen con-
b

dashboard glove ccmpariment of the vehicle which th

had been opersting a2t the time of his arrest weas

» zbout his person" as a metter of law. Chief Justice Danie

-is person" as follows:

defined the phrase “upon or zbecut



"The phrase 'upon or about his person?
appeers in the statutes prohibiting the
carryirng of concezled weapons in many
juriscdictions. In construing 2 similar
stetute, the Louisiznz Supreme Court
ccnciuded that the terms 'on or about!
weére interchazngezble. State v. Brunson,

162 La. .- 111 So. 327, 50 A.L.R. 1531
(1227) we find such interpretation '

le becesuse it would mzke the word
r urplusege; and ‘under fazmiliar
I statuilory construction effect
iven, 1l pessible, to every part of
that no part will be incper-
SigSzbatirno v. Ellis, Del.Supr., 184
y, 4872 11G€Eci,
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~othzugn '2pen . . . the person' implies
chysiczl contect, the term ‘zbout the person'
.2ces ntt reguire bodily contazci. In Modesto
v. Stete, Del.Super., Z358 A.2d 287 289 (1969},
1T vas nheld thet bedily contact with the
WEEZCN W&E nstl necessary for z conviction
undéer 1422, If bedily contact with the
wezpeon is ncu reguired, the cuestion then
becczes this: hew distant czn 2 wezpon be
frecz & ¢delendent, arnd still be considered i
'ebcut his person'?

. The purpcse of the Generzl Assemblv, in !
ernzcting this S:iztute eoriginzsliy in 1881 ’
{whern, &s now, carrying & deadly wezpon
uniconceeled seexed no criminal offense) was
vO rexmcve the ‘'temptation and tendency' to
uee concezled csellv weapens under conditions
¢l 'excitezment.,' Sez State v. Ccosten, Del.
Ci.%en.Sess., 3% 4. &52 (1897); State v.

Cricper, Jel.Ct.Cen.Sess., 33 4. 43B (18¢2).
-he legislziive purgcese, origingzlly aend
oresently, seems ¢ 5e the avoidance of 2
deesCliy attack ggeinst znother by surprise.

In the light of such legislative intent
we hold that the key t¢ whether a concezled
dezdly wezpon L&y Te deemed to be 'about' the
person should be determined by considering
the inzedizte aveilability and accessibility

B of the wezpon to0 the person.
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czse of Foss v. Stzte, Del.Supr., 232 A.2¢ £7

prepesition that such knowledge may be proved

in Ress, the evidence ageinst the

gefencdznt was sumnmarized as follows:

-t
v ()




"On September 24, 1966, Police Officer
Logullo stopped 2 car which had been stolen.
£t that time it was being driven by Melvin
-Zirley, for whom & warrant had been issued.
“he zrpellant, Czrl Ress, was riding in the
front seazt. After being stopped, the
occupants gotl out of the car and stayed with
Oifiicer Logullo until the arriveal of a patrol

£ scze three minutes later, Officer Gears
sezrcheC the person ¢f Burley and found four
szwec-0-f shot gun shells in his pocket but
nc revolver shells, Officer Curties escorted
css to the rear of the pztrol wagon where
ine ciflcer searched him but found nothing.
=e then placed Foss inside the wagon, and,
efs ing the door, saw twe .38 celiber
shells on the ground beneath the
ne wagon. Upon searching the car,
found & szwed-off shot gun under
f the frent sezt of the cer znd a
unéer the right side of the front
sitting.™
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The cslencent, cn eppezl before our Supreme Court, contended
38T Tiere vzs insuilicient evidence to shew thzat the revoiver was
cwneC Ty hinm cr hzad been in his zctuel possession zt any time, or

T 7z KnewW the revolver wes in the vehicle. His contention wes

rejzcted 28 fellcews

"We zgree that knowledge ¢f the presence
¢f the wezpen and scme type of centrel over
it zre essentiel teo & cenvictiion under the
steiute. G4 C.J.5. Wezpons §8, p. 4C3; cf.
Tlgzer v, Stete, Del,, 227 A.2¢ 122. Those
£lEENTE, hOweVer, Dy be proved by circume
stantigl evidence. We think the circumstances
here zre sufficient to justify the belief that
Fcss knew of the wezpon zand had some control
over it. . . . The revolver shells were found

&t or very near the spot where Ross had been
stencing when searched; it is rezsonzble to
believe that they had been in his possession
- and were dropped accidentally or purposely by
him. That possessicn, coupled with the presence
of the revolver directly under the part of the -
sezt where he hed been sitting, is sufficient
to justify the finding made by the trial Judge.”




In other words, knowledge may be inferred from the surroanding

. circumstances of the crime. See, 11 Del.C., §307; Upshur v, Stzte,

SuUDra.
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- Bzsed upon the judicial interpretaticn of the CCDV
statutes as set forth above, is it legally permissible to charge
and convict the following three defendants of CCDI?

1. Defendant No. 1: Defendant is arrested for Freckiess

drivirg. He is asked by the arresting officer to step out ¢I hkis

vehicle. Ls he does so, the officer notices the enc of what zprears

tec be 2 handle prctruding from under the driver's seat. He rezches

down znd removes an ice pick. Be arrests the defendant for O oI,
Answer: Yes. An ice pick is a2 deadly wezpon. 11 ~el.C.,

. §c22{5). A deadly wezpon 1s a dangerous instirument per :=e€. Th=s

n
ot

rz2te may elect to charge a defendant with CCDI even though the
instrument is classified as 2 dezdly weapon such that 2 CCDW chzrge

nc

m

cculdé have been lodged. F¥hen a defendant is charged with CCOI

{
]
®
n
3

tve irstrument is a desdly weapcn, no procf of use, atterngtsel

P A e

it
o)
L
m
o

ez-ened use need be shown., Ciprick v. State, supra. zvern

tn

the ice pick was noct totally concealed, the concealment elenmsnt We
met since its placement was such that one who came neér enouzh ¢
the cdefendant to see it‘could not sée it by ordinary cbserveaticn
‘ur.der the existing.conditions so as to identify it fer what is was.

State v. Manganaro, supra, Lively v. State, supra.




2. Defendznt No. 2: The defendant runs up to a neighbor

fendant, is going to kill said neighber for ]

shouting thet ke, the ¢

41]

tzckinz his car into the defendant's tomato garden. While threat-

re neighbor, he rzises 2 broken-off tazble leg above his head

ering t
ir 2 threztening manner. He obtzined the table leg from the groun

z- the scene of the frazces. The defendant was arrested on charges

o7 Terrgoristic threztening end CCDI.
inswert MNeo. Trere was no concezlment of the table leg;
-rus, the defendant could nct te convicted of CCDI since an element

=7 32ii ¢fenss is thet the instrument wes concealed.
=. Zeferdzrnt No. 3: Sazme facts as set forth in EXEﬁple Z
ztove zwczpt here, the Zdefendant retrieveq the table leg freom under
iz rizgrt triussrs' leg wherg the instirument had been tucked between
wis right lez zné right sock. The defendant was arrested on charges
}
oF Terrovistic threzterning end CCLI.
zrnever: Yes. rirst, the instrument was a dangercus

ivg-vuzer~ gimce it is zr article which, under the circumstances in

Fiew i+ wzs =wmes=-emeld O bes used, was readily capsble of causing
sericiz shnysicszl inZury. 3ecornd, the instrunment was concezled.
Trird, ths defendznt had kncwledge of its presence and control cver

y-
ot
.

Tourth, the ins<rument was immediately zvazilable and accessible

0!
[A]
)
.

o7 your answers vary from the above, it is suggestec

“ur-her digest the contents of this Legal Memorandum which

il T



contains the legzl

crecdiceted.,
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Herorable
Honorable
Zcnoreble
Henorzbls
Hecnorable
Honorzble
Ecnorzable
Henorable
Ecnorzble
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principles upon which the suggested answers are

Daniel
Grover
Llbarzt
Jcbert
Robert
Alfred

Richarsd

Lawrence

Herrmann
Brown
Stifzel
ahl
Thompson
aczkowski
Cebelein
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